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BEFORE THE ILLINOIS POLLUTION CONTROL BOA~ECE~VED

CLERK’S o~~’t~LOWETRANSFER, INC. and )MARSHALL LOWE, ) JUL 2 82003

STATE OF ILUNC)ISCo-Petitioners, ) poIlut~onControl Board) PCBO3-221vs. ) (Pollution ControlBoard

) Siting Appeal)
COUNTYBOARD OF MCHENRY )
COUNTY, ILLINOIS, . )

)
Respondent. )

VILLAGE OF CARY’S APPEALOF HEARING OFFICER
DETERMINATIONS AND REQUEST FOR BOARD DIRECTION

TheVillage ofCary (“Village”) onbehalfofthe Village andits residents,by andthrough

its attorneys,herebyappealsthedeterminationsoftheHearingOfficer in thismatterlimiting the

ability oftheVillage andits citizensto participatein andbeinformedregardingthestatusofthis

action,requeststhattheBoardclarify, andreview,if necessary,theHearingOfficer’s order

permittingwithdrawalof therecord,andrequeststhattheBoardprovidedirectionregarding

futureopportunitiesfor citizenparticipation. In furtheranceofits motion,theVillage statesas

follows:

FACTUAL BACKGROUND

1. In orderto allow theVillage andits citizensto remainfully informedof thestatus

ofthis mattersoasto facilitatetheireffectiveparticipationtherein,onJuly 1, 2003, andthen

againonJuly 7, asfurtherdescribedin theattachedaffidavitsof PatriciaSharkeyand Percy

Angelo, theVillage ofCary requestedthattheHearingOfficer allow theVillage to participatein,

or at leastlistento, statusconferencesin this matter,whichhavebeenconductedby telephone

andarenototherwisepublicly accessible.Attorneysfor theVillage offeredto cometo theBoard

offices to listento statusconferencesif thatwould facilitate matters.
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2. TheHearingOfficerdeniedtheVillage’s request,allowingneitherparticipationin

norauditingof statusconferences.Heexplainedthatattorney-clientprivilegedmaterialorother

privatemattersmight bediscussedatsuchconferences,eventhoughthe attorneyfor theVillage

protestedthatmattersdiscussedshouldbepublicly available,andthatit wasn’tclearhowthere

couldbeanyattorney-clientprivilegein discussionsbetweenopposingpartiesbeforetheHearing

Officer fortheBoard. TheHearingOfficer furtherstatedthattheVillage couldappealthe

HearingOfficer’s ruling to theBoard.

3. TheHearingOfficer alsoinformedtheVillage thatit wasnot allowedto receive

copiesof HearingOfficer orders,but couldpurchasecopiesthereoffrom the Clerk’sOffice if the

Village sodesired.TheHearingOfficerordersarealsonot availableon theBoard’swebsite.

4 To date,two statusconferenceshavebeenheldin thismatter:oneon July 7, 2003

andoneon July 14, 2003. TheVillage wasnotpermittedto participatein eitherstatus

conference.

5. On July 15, 2003,theHearingOfficer issuedaNoticeschedulingapublic hearing

in this matter. Despitenumerouspublic commentsexpressinginterestin theproceedingand

requestingthattheproceedingsbe heldafterbusinesshourssoasto allowparticipationby those

whomustworkduring theday,thenoticedid not addressopportunitiesfor public commentor

establishaneveningpublic commentperiod.

6. At theJuly 14, 2003statusconference,theVillage understandsthat Petitioner

madean oral motion“withdrawing” apendingmotionrequestingthat it beallowedto

“withdraw” theexhibitsandrecordswhich constitutetherecordoftheMcHenryCountyBoard’s

decisionfor its personaluse. While a writtenorderwaseventuallyissuedindicatingthat“the

motion” was granted,it wasunclearwhich motionwas in factgranted,andwhetherPetitioner
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waspermittedto removetherecord. BecausetheVillage wasnotpermittedto auditthestatus

conference,it hasnobackgroundfrom which to understandthisunclearorder.

ARGUMENT

7. TheHearingOfficer’s rulingshavedeniedtheVillage ofCarytheright to

participatein orauditthestatusconferences,havecompromisedtheVillage’s andits citizens’

ability to remaininformedregardingthe statusoftheproceeding,andhaveinappropriately

limited public informationregardingandopportunitiesforparticipationin thisproceeding.For

thereasonssetforth below, theVillage herebyappealstheHearingOfficer’s rulings,and

requeststhattheBoarddirecttheHearingOfficerto allow the Village to participatein oraudit

thestatusconferencesin this matter.Further,giventhedemonstratedextensivepublic interestin

this proceeding,theVillage requeststhat theBoarddirect theHearingOfficer to schedulean

eveningpublic commentperiodso asto provideappropriateopportunitiesfor public

participationin theBoardhearing.

8. HearingNotice.It is apparentthatschedulingissuesregardingtheproposed

hearingbeforethis Boardwereaddressedat theJuly 14, 2003 Statusconferencefrom whichthe

Village wasexcluded.On July 15, 2003,theHearingOfficer issuedaNoticeofHearingin this

matter,settingforth theproposedhearingschedule.Thenoticecontainsa barebonesstatement

merelyidentifyingthehearingdate,time, andlocation(10:30a.m. on August14, 2003,atthe

CaryJuniorHigh Gymnasium.)While the informationprovidedin thenoticeis unremarkable,

what is significantis the informationwhichthenotice fails to provide. TheNoticeofHearing

providesno informationregardinghearingprocedures,no informationregardingtheproposed

orderofproceedings,and no directionorguidanceregardingthetime for public commentor

participation.AlthoughSection107.404oftheBoard’sregulationsgoverningthesehearings
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requiresthat“Participantsmayoffer commentata specificallydeterminedtimein the

proceeding...,”35 Ill. Admin. Code107.404,theHearingNoticefails to specifywhenpublic

commentwill beheard.Furthermore,thenoticedoesnot addressorprovidefor eveninghoursto

accommodateworkingmembersofthepublicwhowish to attendandparticipatein thehearing.

9. Section101.110oftheBoard’sregulationsstates“The Boardencouragespublic

participationin all of its proceedings.”In keepingwith thisstatedgoal, in thepast,wherea

strongpublic interesthasbeendemonstrated,particularlyin siting appeals,theBoardhas

accommodatedpublicparticipationby holdingproceedingsin theeveningto allowparticipation

by thosewho mustwork duringbusinesshours. Clearly,adifferentapproachhasbeenfollowed

here. In thepresentmatter,at leastforty-twopublic commentshavealreadybeenfiled (both

from residentsofCaryandothers),demonstratingsignificantpublic interestin theproposed

hearing. In manyofthese,commentersspecificallyrequesteveninghoursto facilitatetheir

participation.Yet theHearingOfficer’s orderdoesnotaddressorevenacknowledgethecitizens’

concerns,providesno instructionregardingpublic participation,andmakesno arrangementsfor

an after-hourscommentperiod. Apparently,it leavescitizenswith nooptionbut to showup at

10:30a.m.orpotentiallymisstheopportunityto participate.This approachflies in thefaceof

theGeneralAssembly’sstatedintentthat theEnvironmentalProtectionAct “increasepublic

participationin the taskofprotectingtheenvironment,”415 ILCS 5/2(a)(v), aswell asthe

Board’sstatedgoalsandpastefforts to encouragepublic participationin its proceedings.

10. StatusConferences.TheVillage hasbeeninformedthatthePetitionerhasused

thestatusconferenceasa forum to attackandimpugnthemotivesoftheVillage ofCary. These

attacksincludeunfoundedassertionsthattheVillage will seekto inappropriatelysupplementthe

recordwith newfactsnotproperlybeforetheBoard. In fact,quite to thecontrary,theVillage
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believesthattherecordin this matteris exceptionallystrongand fully supportstheMcHenry

CountyBoard’sdecisiondenyingsiting approval.Thestrengthof therecordis duein largepart

to theVillage’s participationin theproceedingbelow, includingthepresentationof anumberof

expertwitnesses.In contrastto Petitioner’sunfoundedassertionsregardingtheVillage’s

intentions,theVillage intendsto focusits efforts in this proceedingondemonstratingthe

strengthoftheexistingrecord.

11. TheVillage’sparticipationhasbeenlimited by theHearingOfficer’s rulings

excludingit from statusconferences,only to haveits positionsandmotivesdistortedby

Petitioner’smisrepresentationsin its absence.Exclusionofthepublic from statusconferencesis

beingusedby Petitionerto attackthecredibility oftheobjectors. Openingsuchproceedingsto

thepublic is essentialto protectingthemfrom misuse.

12. PublicAccessto theRecord.As setforth in theVillage’s July 11 , 2003Objection

to Plaintiff’s Motion, allowing Plaintiff’s removalofexhibitsandrecordsfrom the BoardOffice

couldsignificantly impactpublic participationbymakingportionsoftherecordunavailablefor

reviewby others,particularlysinceaprior HearingOfficer rulingattheJuly 7, 2003status

conferencegrantedrespondentMcHenryCounty’smotion to filed limited copiesoftherecord,

resultingin only asinglecopyofsomeexhibitsbeingfiled with theBoard. Therefore,if the

recordis withdrawn,thesematerialswill beunavailablefor reviewby theBoard,theVillage or

its citizens,andothermembersofthepublic,significantly hamperingtheirability to participate

in theproceedings.Suchremovalofexhibitsandrecordsfrom theBoard’sofficeswould

specificallycontraveneSection7(a) oftheAct whichrequiresthat” all files, records,anddataof

.theBoard shallbe opento reasonablepublic inspection...”415 ILCS 5/7(a)
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PRAYERFOR RELIEF

WHEREFORE,theVillage of CaryrequeststhattheBoardreversetheHearingOfficer’s

determinationdenyingtheVillage theright to participatein oraudit statusconferences,and

direct theHearingOfficerallow theVillage to participatein or auditfuturestatusconferencesin

thismatter.TheVillage furtherrequeststhattheBoarddirecttheHearingOfficer to establisha

public commentperiod outsideofnormalbusinesshoursaspartoftheproposedhearing,

preferablyin theevening,soasto facilitatepublic participationby membersofthepublicwho

cannotattendduring normalbusinesshours. Finally, it is requestedthat theHearingOfficerbe

requestedto clarify his orderregardingwithdrawaloftherecord,and,to theextentsuch

clarificationallows therecordto bewithdrawn,to overrulesuchorderto theextentnecessaryto

ensurethata full setof recorddocumentsremainsavailableattheBoard’soffices.

RespectfullySubmitted,

TheVillage of Cary

Dated:July 28, 2003 By L
Oneo~its Attorn s

PercyL. Angelo
PatriciaF. Sharkey
Kevin G. Desharnais
Mayer,Brown,Rowe& Maw
190 5. LaSalleStreet
Chicago,IL 60603-3441
(312)782-0600
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STATE OFILLiNOIS )
) SS:

COUNTY OF COOK )

AFFIDAVIT OF PERCY L. ANGELO

PercyL. Angelo,beingduly swornon oath,deposesandstates:

1. I aman attorneyrepresentingtheVillage ofCaryin Illinois Pollution Control
BoardmatterPCB03-221. I previouslyrepresentedtheVillage ofCaryin theunderlying
Pollution ControlFacility Sitinghearingsheldby theMcHenryCountyBoard.

2. On July 7, 2003I contactedBradleyHalloran,theHearingOffice in this matter,
to requestthattheVillage of Carybepermittedto listento statusconferencesscheduledin this
matter. I offeredto cometo theBoardofficesto listento thosestatusconferencesif thatwould
facilitatematters.

3. Mr. Halloranrefusedto allowtheVillage ofCary to listento thestatus
conferencesandtoldmethatsuchauditingwasinappropriate,asprivatemattersandattorney-
clientprivilegedmatterscouldbediscussed.I questionedhowanattorney-clientprivileged
mattercouldbe discussedbetweenopposingpartiesbeforethehearingofficer, andstatedthatthe
mattersdiscussedshouldbe publicly available.

4. Mr. Halloransaidit washisdecisionthat theVillage ofCarycouldnot listento
statusconferences,andif theVillage wanted,it could appealits decisionto theBoard.

FurtherAffiant SayethNaught.

PercyL. Angelo
Dated:

Subscribedand swornto
beforemethis ,,~1~1~day
ofJuly,2003.

~ C~L~
NotaryPublic

r~ICIA~E~1
DonnaM. Draper

Notary Public, State of Illinois
My CommissionExp. 03/25/2006
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CountyofCook )
SS.

StateofIllinois )

AFFIDAVIT OF PATRICIA F. SHARKEY

I, PatriciaF. Sharkey,anattorneylicensedto practicelaw in Illinois andunder
oath,stateasfollows:

1. I aman attorneyrepresentingtheVillage of Cary in Illinois Pollution ControlBoard
matterPCB03-221.I previouslyrepresentedtheVillage ofCaryin theunderlyingPollution
ControlFacility Sitinghearingsheldby theMcHenryCountyBoard.

2. Onbehalfofmy client, theVillage of Cary, I hadatelephoneconversationwith Mr.
BradleyHalloran,theassignedHearingOfficer in PCB03-221,on July 1, 2003. In that
telephoneconversation,I requestedthattheVillage ofCary beallowedto participatein the
telephonicstatusconferencescheduledforJuly 7, 2003.Mr. Hallorandeniedthatrequeststating
that only personsrepresentingpartiesin theappealareallowedto participatein status
conferencesin Pollution ControlFacility Siting appealcases.Hefurtherstatedthattelephonic
statuscallsarenot opento membersofthepublic.

3. Basedon theHearingOfficer’s ruling, bothI andmy co-counselrepresentingtheVillage
ofCary havebeenexcludedfrom telephonicstatusconferencesin which theproceduresfor the
handlingoftheBoardrecordandthe date,time, placeand orderofthe Boardhearingsin PCB
03-221 havebeendiscussedanddecided.

3. On July 11, 2003,I filed anoriginal andninecopiesoftheVillage ofCary’s Objectionto
thePetitioner’sMotion to WithdrawExhibitsandRecordsfrom theBoardOffices with the
PollutionControl Board.TheVillage’s Objectionwasbasedin largeparton thefact thatthe
Countyfiled with theBoardonly onecopyof twentytwo over-sizedexhibits.

4. On oraboutJuly 17, 2003,I readtheBoard’sClerk’sOffice On-Line(“COOL”) web
postingsfor PCB03-221,andlearnedfrom thedescriptionof theHearingOfficer’s July 15,
2003Orderpostedon thewebpagethatPetitioner’sMotion to WithdrawExhibits andRecords
from theBoard’sOffice hadbeengranted.As the orderitself wasnotpostedon theweb, I
calledtheClerk’s office to verify this andto obtainacopyandlearnthe substanceoftheruling. I
requestedthattheHearingOfficer’s orderbe faxedto me.I wastold that underBoardpolicy the
Clerk’s Office couldnot fax it to me. I thenrequestedthattheClerkpost theorderon theweb
page,asareordersoftheBoarditself andeveryotherfiling in Boardcases.TheClerk’sstaff
agreedto reviewthis requestwith Boardcounsel,andthereaftercalledme backandstatedthat
theBoard,asapolicy, did notpostHearingOfficer’s ordersandwould not do soin this case
evenin light of thesignificantpublic interestalreadyexpressed.Finally, I wastold thatthe
Clerk’s staff hadbeeninstructed,underBoardpolicy, thattheVillage ofCary would becharged
25 centsperpagefor copiesof HearingOfficer orders.
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5. Subsequently,I did receiveacopyoftheHearingOfficer’s July 15, 2003orderwhich,on
thesubjectofthePetitioner’smotionto withdrawtherecord,states
“On July 9, 2003,petitionersfiled amotionto withdrawexhibits andrecords.On July 15, 2003,
thepetitionersmadeanoral motion thatthemotion filed July 9, 2003,bewithdrawn.Petitioners’
motion is granted.”

This Orderleavesunclearwhichmotionhadbeengranted,theJuly 9, 2003motionto
removetherecordortheJuly 15, 2003oralmotion withdrawingtheprior motion.BecauseI and
my co-counselrepresentingtheVillage wereexcludedfrom the StatusConferenceandthuswere
unableto hearthediscussionofthesemotionsor theHearingOfficer’s ruling, I haveno
backgroundinformationwithwhich to clarify this ruling andadviseourclient.

6. On Monday,July 21, 2003I checkedtheBoard’swebpageandfoundthedescriptionof
theHearingOfficer’s July 15,2003 orderhadbeen changed.It nowreads:“. . .granted
petitioners’oralmotion to withdraw theirJuly 9, 2003motionto withdrawexhibitsand
records;...

7. Basedon theaboveseriesofeventsandwhatI havebeentold is Boardpolicy, I andmy
co-counselandourclient, theVillage ofCary, remainuncertainasto :1) thecontentofthe
HearingOfficer’s July 15, 2003ruling on theremovaloftherecord; 2)whentherewill bean
opportunityforpublic commentat theAugust 14,2003 hearing;3)whetherthehearingwill
includeeveninghours;and4) whetherthePetitioneror Respondentwill bepresentingwitnesses
ornewevidence.As a result,I andmy co-counselhavebeenhamperedin ourability to prepare
for theAugust14, 2003 hearing.

Th
NotaryPublic

~ DonnaM. Draper ~
Notary Public, State of Illinois ~

My CommissionExp. ~
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FurtherAffiant SayethNot.

Signed~ndswornbeforeme
this,2(~ayofJuly, 2003.

Sharkey



CERTIFICATE OF SERVICE

PercyL. Angelo,an attorney,herebycertifiesthat acopyoftheforegoingNoticeof
Filing andVillage ofCary’sAppealofHearingOfficer DeterminationandRequestfor Board
Directionwasservedon thepersonslistedbelowby UPSNextDayDeliveryon this28thdayof
July, 2003:

David W. McArdle
Zukowski,Rogers,Flood & McArdle
50 Virginia Street
CrystalLake,IL 60014

CharlesF. Helsten
HinshawandCulbertson
100 Park Avenue, P.O. Box 1389
Rockford, IL 61105-1389

PercyL. Angelo,Esq.
PatriciaF. Sharkey,Esq.
Kevin G. Desharnais,Esq.
Mayer,Brown, Rowe& MawLLP
190 SouthLaSalleStreet
Chicago, Illinois 60603
312-782-0600

Angelo (1
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